More than a decade after the outbreak of the global financial crisis, consumers across the EU have been increasing their level of debt in terms of both volume and value of consumer credit products. Among the reasons for this trend are the low interest rate environment, the novel business practices of lenders aimed at finding new revenue sources, such as fees and charges on loans, and the innovative business models emerging in an increasingly digital marketplace, such as peer-to-peer lending. These developments present new risks to consumers and pose new challenges for regulators in terms of how to address them. This article aims to uncover the problematic aspects of consumer credit provision in the post-crisis lending environment across the EU and to assess to what extent the 2008 Consumer Credit Directive currently in force, which aims to ensure adequate consumer protection against irresponsible lending, is fit for its purpose today. In this context, the article explores the general meaning of "responsible lending" with emphasis on consumer credit, identifies the most imminent irresponsible lending practices in the consumer credit markets, and tentatively analyses their key drivers. It also reveals some important limitations of the Consumer Credit Directive in providing adequate consumer protection against irresponsible lending and offers tentative recommendations for improvement. In the authors' view, the time now seems ripe for striking a different balance between access to credit and consumer protection in European consumer credit law.
personal, household, or domestic purposes. Building upon the contours of the concept of responsible lending that has emerged from this quest, as well as the results of the empirical study conducted by the authors, the article subsequently identifies the most imminent irresponsible lending practices in the consumer credit markets across the EU and tentatively analyses their key drivers. In addition to the desk research, the empirical study involved several semi-structured interviews with the representatives of the consumer organizations and national competent authorities aimed at verifying the preliminary findings and obtaining further information on the problematic aspects of consumer credit, both in old and new Member States. 5 The article then proceeds to examine to what extent the Consumer Credit Directive adequately addresses the problem of irresponsible lending and analyses consumer protection standards and their enforcement within the broader EU regulatory framework for consumer credit. The latter also includes a number of horizontal EU measures, in particular the Unfair Contract Terms Directive 6 and the Unfair Commercial Practices Directive. 7 This analysis reveals some important limitations of the current EU regulatory framework for consumer credit, in particular that of the Consumer Credit Directive, in providing adequate consumer protection against the irresponsible lending practices previously identified. The authors conclude by offering tentative recommendations for improvement and identifying areas for further research.
Conceptualizing Responsible Lending

General
In an ideal world, lenders would only grant credit to consumers when the latter can repay it without undue difficulties and when consumer credit or related products suit the consumers' needs. At first sight, acting in the interests of consumers may appear to be in the interests of the creditors themselves given that the latter generally seek to reduce their credit riskthat is, the risk to the lender that the consumer will not repay the credit. In practice, however, the interests of creditors and consumer borrowers do not always coincide. Financial incentives may motivate creditors to lend to consumers who they expect to be profitable even if these consumers are at high risk of suffering substantial detriment. The creditors' interest in minimizing their credit risk thus does not provide a sufficient safeguard against irresponsible lending and resulting consumer detriment.
At present, there is no universally accepted definition of the term "consumer detriment." Given that this article primarily analyses responsible lending from a legal perspective, consumer detriment is understood here in a broad sense and refers to a state of personal 5 The authorities consulted include the European Consumer Organization (BEUC), the Dutch Authority for the Financial Markets (Autoriteit Financiële Markten (AFM)), the German Federal Supervisory Authority disadvantage caused by purchasing a credit or related product that does not meet the consumer's reasonable expectations. 8 In particular, such detriment may be represented by the financial loss resulting from the purchase of a credit or related product that does not yield any substantial benefit to the consumer and/or seriously impairs the consumer's financial situation. This is often the case when a consumer credit product is not designed to satisfy consumer needs, but to generate profits for their manufacturers. What is more, such products may not only cause financial loss to consumers but also lead to social exclusion and even serious health problems associated with overindebtedness and aggressive debt collection practices.
A consumer credit product is a contract whereby a creditor grants or promises to grant credit to a consumer in the form of a loan or other financial accommodation. Consumer detriment may thus result from a contract design of a particular credit product, and, as such, a product is normally embodied in a standard contract, a large number of consumers may be affected. Consumer credit products can be divided into two broad categories: instalment (closed-end) credit and non-instalment (open-end or revolving) credit. Instalment credit requires consumers to repay the principal amount and interest within an agreed period of time in equal periodic payments, usually monthly. Examples of such credit are a car loan and a payday loan. Noninstalment credit allows the consumer to make irregular payments and to borrow additional funds within the agreed limits and period of time without submitting a new credit application. Examples of this type of credit product are a credit card and an overdraft facility. As will be illustrated below, both instalment and non-instalment credit agreements may give rise to consumer detriment, particularly when they concern high-cost credit products.
The risk that the purchase of a consumer credit product results in consumer detriment can be exacerbated by certain lending practices to which creditors and credit intermediaries resort in the distribution process. For example, prior to the conclusion of a credit agreement, these entities may fail to perform an adequate assessment of the consumer's creditworthiness or offer additional financial products which are not suitable for the consumer. As a result, even those financial products that have been designed with due regard to the consumer interests may end up in the hands of consumers who cannot afford or simply do not need them. Moreover, such practices may not only seriously impair the financial health of individual consumers but also have adverse external (third-party) effects, disrupting the consumer credit markets and the EU's single market in financial services as a whole (Grundmann et al. 2015, p. 12 et al.; Micklitz 2015) . In particular, irresponsible lending practices may undermine consumer confidence in financial markets and lead to financial instability. 9 In response to these problems, the concept of responsible lending has emerged. In the following, the meaning of this general concept will be explored in more detail in the light of the existing literature, legislation, and policy documents. An attempt will be made to further operationalize it in the context of consumer credit transactions.
What Is Responsible Lending?
While the modalities of responsible lending may differ across different legal systems and segments of the consumer credit markets, the major idea behind this concept is that lenders 8 Cf., e.g., the definitions of 'consumer detriment,' in particular 'personal detriment,' in (Europe Economics 2007, p. 3) and Civic Consulting (2017, p. 26) . 9 See, e.g., European Systemic Risk Board, Recommendation of 21 September 2011 on lending in foreign currencies (ESRB/2011/1).
should not act solely in their own interests, but that they should also take into account the consumer borrowers' interests and needs throughout the relationship in order to prevent consumer detriment (cf. Ramsay 2012) . Operationalizing the concept of "responsible lending" in the legal context of consumer credit transactions involves the need to translate it into specific duties of lenders towards consumers. Such duties typically go beyond the creditors' and credit intermediaries' duties to inform the consumers about the characteristics of a credit product and include more intrusive obligations aimed at preventing the conclusion of credit agreements that may result in consumer detriment. In this context, a distinction between the consumer credit product design and lending practices in the distribution process becomes particularly relevant.
In our view, an important prerequisite for responsible lending in the consumer credit markets is that consumer credit products are designed in a responsible waythat is, in the best interests of consumers to whom they are marketed. 10 The importance of financial product design from a consumer protection perspective has been increasingly recognized in the post-crisis era which has witnessed the introduction of the so-called product governance regimes across different areas of financial services (Cherednychenko 2014) . Such regimes generally relate to the organizational conduct of business rules that should be observed by financial institutions when developing financial products. In particular, these rules are designed to prevent financial institutions manufacturing financial products that may harm consumers. To the extent that such rules apply in the field of consumer credit, they may profoundly affect the contractual design of consumer credit products, precluding the development of "toxic" consumer credit products which are highly likely to cause consumer detriment. The product features that may be incompatible with the creditors' responsible lending obligations at the product development stage include, for example, denominating a loan in a currency other than that in which consumers receive income (European Financial Inclusion Network Research Working Group on Over-Indebtedness 2016), charging consumers excessively high interest rates, encouraging consumers to make only minimum repayments on a non-instalment loan for an indefinite period, or allowing consumers to endlessly renew an instalment loan where they cannot afford to repay it on due dates.
When it comes to lending practices in the process of distributing consumer credit products, the thrust of responsible lending is that, prior to the conclusion of a credit agreement, the lender should not only assess whether it will recover its money in the case of the consumer borrower's default on a loanthat is, credit risk. 11 In addition, the lender should at least determine whether the borrower is likely to be able to repay without incurring undue financial hardship and whether a financial product offered together with a credit product is not clearly unsuitable for the consumer's needs and circumstances (cf. Ramsay 2012; Ramsay 2016). The creditors' and credit intermediaries' responsible lending obligations in the distribution process thus include, as a minimum, two major duties aimed at preventing consumer detriment: the duty to assess the consumer's creditworthiness and the duty to judge the basic suitability of a credit-related product for the consumer before considering whether to proceed with a credit transaction. 10 Cf. European Coalition for Responsible Credit (n.d.), Principles of responsible credit, in particular Principle 1: 'Responsible and affordable credit must be provided for all.' 11 With respect to the assessment of credit risk, see, e.g., European Central Bank (2017). According to the European Central Bank (ECB), non-performing loans are '[l]oans other than held for trading that satisfy either or both of the following criteria: (a) material loans which are more than 90 days past-due; (b) the debtor is assessed as unlikely to pay its credit obligations in full without realization of collateral, regardless of the existence of any past-due amount or of the number of days past due' (Annex 1).
As far as the consumer's creditworthiness assessment is concerned, the distinction between a "lender-focused" and a "borrower-focused" test made by the United Kingdom's FCA is particularly helpful in determining the scope of such an assessment. While a lender-focused test is limited to the assessment of credit risk, a borrower-focused test involves the assessment of credit affordability, which is about how difficult it may be for the consumer to repay credit (FCA 2017a, p. 4 ). This dichotomy addresses the above mentioned problem that the lender's interest in minimizing its credit risk may not always provide a sufficient incentive for the lender to provide a loan which is in the best interests of the consumer borrower. In order to ensure responsible lending, therefore, the lender's duty to assess the consumer's creditworthiness, in our view, should by no means be limited to the assessment of credit risk and should also include the borrower-focused creditworthiness check.
At present, there is no general agreement about the optimal design of such a test, in particular when it comes to defining the risk which it is supposed to address. Various concepts, such as "overindebtedness" (European Commission 2008), "unsustainable repayments," 12 and "a problematic debt situation," 13 can be found in the literature as well as legislative and policy instruments in this context. While the severity of the consumer debt repayment problems appears to be their common denominator, the existing concepts diverge with respect to the relevant criteria for assessing it. While some focus on the duration of the period within which such problems manifest themselves, others centre around the borrower's payment capacity that can be used for debt repayment. In order to address both concerns prior to the conclusion of each consumer credit transaction, we suggest that the borrower-focused creditworthiness assessment should primarily be designed to address the risk of a problematic repayment situation in which a consumer borrower may find him-or herself after the conclusion of such a transaction. A problematic repayment situation may thus arise if the consumer is persistently unable to repay the debt (a) within a reasonable time and/or (b) in a sustainable waythat is, without having to default on other financial commitments (e.g., energy bills) or having to reduce his or her regular expenditures to a degree which would be harmful to him or her or his or her household (e.g., falling below the minimum living standard). In such a situation, the consumer may feel the need to take out even more credit in order to meet the existing repayment obligations. In order to minimize the risk of a problematic repayment situation and resulting consumer detriment, the duty of responsible lending should, in our view, imply specific obligations of the lender at each of the three steps of the creditworthiness assessment process: (1) obtaining relevant information about the consumer's financial situation, (2) judging the consumer's creditworthiness, and (3) deciding on the consumer's credit application. At each step, the consumer's interests should be taken into account. This could be done in the following way.
Step 1. Obtaining relevant information about the consumer's financial situation.
In the first place, the lender should collect all the information about the consumer's financial situation which is necessary to make a thorough borrower-focused creditworthiness assessment. Apart from information about the consumer's income, therefore, the creditor should also collect sufficient data concerning his or her non-discretionary expenditures, such as living expenses and 12 FCA Consumer Credit Sourcebook, para. 2.5.8 (17) . See also FCA Consumer Credit Sourcebook, Glossary Terms, 'unsustainable.' 13 Preparatory documents for the Dutch Consumer Credit Act (Wet op het consumentenkrediet (WCK)) 1991 which was revised in 2016. E.g., Tweede Kamer der Staten Generaal, Kamerstuk 19,785, nr. 3 (Regels met betrekking tot consmentenkrediet (Wet op het consumentenkrediet)), p. 23. preexisting loan repayments, as well as other financial and economic circumstances. Furthermore, it is crucial that this information is obtained from reliable internal and external sources. In particular, the information obtained from the consumer must be subject to appropriate verification.
Step 2. Judging the consumer's creditworthiness.
Once the lender has collected the necessary data, it should make a judgement about the consumer's creditworthiness. In this context, a distinction between a creditor-focused and a borrower-focused assessment is particularly important. The creditor-focused test is based on the premise that there is no problematic repayment situation as long as the consumer is able to repay the credit or otherwise meet his or her obligations under the credit agreement (e.g., making minimum repayments on a credit card). For the purposes of this assessment, it is irrelevant how the consumer is able to do so (e.g., by defaulting on other loans). In contrast, the borrower-focused test assumes that there is no problematic repayment situation only as long as the consumer is able to repay credit and meet other obligations under the credit agreement within a reasonable time and in a sustainable manner. In practice, lenders may combine both aspects into a single assessment, and there may be considerable overlap between the two (cf. FCA 2017a, p. 4). What responsible lending at this step should ensure is that appropriate account is taken of the consumer borrower's interest in repaying the credit where it is not fully aligned with the lender's interest in minimizing the credit risk.
Step 3. Deciding on the consumer's credit application.
Once the lender has determined whether the consumer is creditworthy, it can decide on the consumer's credit application. The key issue to be addressed at this stage is what to do in case of the negative outcome of the creditworthiness test. The idea behind responsible lending suggests that in such a case the lender should take reasonable steps to protect the consumer against the risk of a problematic repayment situation. These steps may include warning the consumer about this risk or even not granting any credit in certain circumstances.
Apart from the duty to assess the consumer's creditworthiness, the concept of responsible lending also implies another major obligation of creditors and credit intermediaries in the distribution processthe duty to assess the basic suitability of at least the financial products offered together with credit for the individual consumer in the light of his or her personal needs and circumstances. After all, even if a proper borrower-focused creditworthiness assessment has been conducted, the consumer may still suffer significant detriment resulting from the purchase of a credit-related product, such as payment protection insurance. This may be the case if the consumer has been pushed into buying the financial product that he or she does not really need or cannot benefit from.
Obviously, the above analysis provides only the main building blocks of the legal framework for responsible consumer credit lending. The suggested minimum core obligations of creditors and credit intermediaries to act responsibly towards consumers when designing and distributing credit or related products need further elaboration. More research is necessary to shed light on how to give more concrete shape to the product governance regime, rules on the consumer's creditworthiness assessment, or basic suitability requirements in the context of consumer credit with due regard to the principles of subsidiarity and proportionality. In particular, identifying the most serious instances of irresponsible lending, their drivers and the best practices for addressing them from across the EU could provide useful insight in this respect. Furthermore, the economic analysis of the consumer credit markets could help identify consumer detriment in such markets as well as "toxic" consumer credit products and irresponsible lending practices that may cause it.
As will be shown below, consumer credit lending across the EU may not be entirely in line with the responsible lending obligations of creditors and credit intermediaries as explained above. Areas that are of particular concern include the provision of high-cost credit, crossselling, and peer-to-peer lending (P2PL).
Irresponsible Lending and Its Key Drivers
General
While, as has been demonstrated above, responsible lending presupposes that lenders take into account the consumer borrower's interests and needs throughout the relationship between the two, the opposite is true as far as irresponsible lending is concerned. The latter typically occurs when lenders, acting solely in their own interests, design consumer credit and other financial products without due regard to the consumers' interests and needs or distribute such products without performing a thorough borrower-focused creditworthiness assessment or a proper suitability check. What matters to the lenders who act in this way are how much credit risk they would run and how much profit they would make.
Irresponsible lending in the consumer credit markets results first and foremost from what economists describe as "market failures"that is, "the failure of markets to achieve the economically efficient outcomes with which they are generally associated" (Armour et al. 2016, p. 51) . The potential market failures here relate primarily to information asymmetry and behavioural biases in consumer financial decision-making (Armour et al. 2016, pp. 205-206) . While consumer credit products are typically not easy to understand and evaluate until one has actually "consumed" them, the problem for consumers is made worse by an asymmetry of information between lender and consumer, with the consumer in general being less well informed about a particular credit or related product than the lender. In addition, consumers who are borrowing money will generally not be able to afford financial advice. As a result, consumer borrowers are particularly vulnerable to irresponsible lenders offering financial products that are not as good as they are claimed to be or as appropriate for an individual borrower as other products available on the market. What is more, the consumers' ability to make rational borrowing decisions may be seriously impaired by behavioural biases, such as overoptimism (overestimating one's ability to maintain a zero balance on one's credit card or otherwise repay a loan without incurring undue financial hardship), instantaneous gratification (foregoing a future benefit in order to obtain a less rewarding but more immediate benefit from a more expensive and/or risky loan), myopia (overvaluing the short term-benefits of a credit transaction at the expense of the future), and cumulative cost neglect (neglecting the cumulative effect of a large number of relatively small borrowing choices) (Bar-Gill 2008a; Block-Lieb and Janger 2006; Harris & Laibson 2013; Ramsay 2005) . Consumers, who are younger or older, less wealthy, less well-educated, and/or already heavily indebted, are statistically more likely to make mistakes (Armour et al. 2016, p. 222) . The rational response of lenders to irrational preferences of consumers is often not to seek to correct them, but to pander to them (Armour et al. 2016, pp. 61, 222) . Financial incentives may lead lenders to deliberately design a consumer credit product in such a way as to exploit consumer ignorance or biases or resort to irresponsible lending practices to that effect, causing inefficient market outcomes.
Information asymmetry between lenders and consumers and the systematic exploitation of consumer behavioural biases by financial institutions provide justifications for regulatory interventions vis-à-vis consumers. Such interventions are generally deemed necessary in order to correct the abovementioned market failures (Armour et al. 2016, p. 206; Grundmann 2016, p. 239 ) and thus protect consumers against irresponsible lending. However, the regulation itself may fail to do so. The regulatory failure is generally associated with poor performance in discharging the core tasks of regulation (Baldwin et al. 2012, pp. 69-72) . The latter include, in particular, detecting undesirable behaviour, developing responses and intervention tools to deal with it, and enforcing regulatory rules on the ground. Thus, for example, the failure to detect irresponsible lending may result in under-regulation whereby the undesirable lending behaviour that should be controlled is allowed to escape the constraints of regulation. Alternatively, the regulatory instrument designed to change such behaviour may fail to achieve desired outcomes due to enforcement failings. A common manifestation of such failings may be the prevalence of creative compliancethat is, the practice of side-stepping rules without formally infringing them.
The following analysis will show that irresponsible lending in the consumer credit markets is driven by a combination of market and regulatory failures, in particular when it comes to the provision of high-cost credit, cross-selling, and peer-to-peer lending (P2PL).
The Provision of High-Cost Credit
Irresponsible lending associated with high-cost credit products poses major risks to consumers (European Parliament 2014, p. 54) . This is particularly the case in those segments of the market where small amounts of credit are at stake and/or the costs of credit are much higher than the average. The high costs of a credit product may result from a variety of sources, including but not limited to the basic interest, costs involved in the conclusion of a credit agreement, charges or penalties triggered by non-or late repayment of loans, and fees for going overdrawn. The consumer problems associated with high-cost credit products are twofold. In the first place, the costs in themselves can be excessive, undermining the consumer's payment capacity and making the consumer more vulnerable to unexpected financial difficulties. As a result, consumers run a greater risk of getting into a problematic repayment situation. In addition, once a consumer is not able to repay the agreed amount on time, his or her financial situation is likely to become worse, since high-cost credit usually becomes more expensive over time. As a consequence, the consumer may be forced to take out more credit, often at an excessive rate, to repay the initial debt and/or to cover his or her essential living expenses. By pushing repayments further into the future, the consumer risks become trapped in a spiral of debt.
While the high-cost credit products in themselves may be problematic, poor creditworthiness assessments and the lack of basic suitability checks in the distribution process exacerbate the risk of consumer detriment. This is especially true once small amounts of high-cost credit are at stake, as evidenced by the experiences with payday loans and credit cards which caused much consumer detriment across the EU. These two credit products, which will be considered in more detail below, are typically quite easy to obtain for consumers and generally involve high costs. Irresponsible lending in these segments of the consumer credit markets has largely been caused by the market failures related to information asymmetry between lenders and consumers and the widespread manipulation of consumer behavioural biases by credit providers, as well as the regulatory failure to correct these market failures.
Payday Loans
A payday loan is a relatively small, high-cost instalment loan that has to be repaid over a short term, or until payday. Given these characteristics, it can be categorized as a high-cost shortterm credit. For some time, payday loans have been offered in many EU countries and have been associated with quick and easy access to credit. Some payday loan customers are consumers who tend to prefer payday loans for these very reasons and who thus generally do not consider other credit products to be a close substitute even if they are cheaper. 14 Notably, the well-known British payday lender Wonga, which went bankrupt in 2018 following a wave of customer compensation claims (Collinson and Jones 2018) , used to state on its website that it would "send the cash within five minutes of approval" (Wonga 2018 ). In addition, many payday loan customers are consumers who do not have credit alternatives available to them when taking out a payday loan. 15 It is therefore not surprising that payday loans have raised major concerns about their potential to negatively impact the consumers' financial health.
In the UK, for example, the average amount borrowed in 2013 was between GBP 265 and GBP 270 and the payback period was usually a month (Office of Fair Trading 2013, p. 9). On an annual basis, the interest rate could, however, go up to 5,853%. 16 In the Netherlands, where a payday loan is known as "flash credit" (flitskrediet), the average amount borrowed in 2011 was EUR 200 and the annual percentage rate of charge (APRC), including but not limited to the annual interest rate, could go up to several hundred percent (Autoriteit Financiële Markten 2014). In Finland, consumers were charged an annual interest of nearly 1,000% on average (European Parliament 2014, p. 58) . Similar products with very high interest rates were also offered to consumers in many Central and Eastern European countries, in particular Estonia, Czech Republic, Slovakia, Slovenia, Poland, and Romania (Reifner et al. 2010, p. 124 ). The provision of products similar to payday loans, also known as easy credit, by non-banking financial institutions has been reported to cause consumer detriment in Bulgaria and Poland to date. 17 Apart from excessive interest rates associated with payday loans, a consumer who does not repay the initial debt on time is often confronted with high additional costs. In the UK, for example, one lender charged GBP 179 on average in the 35 days after a missed payment, which included an initial missed payment fee, a further non-payment fee after seven days, a default fee after 35 days, and additional charges for issuing debt collection letters (Office of Fair Trading 2013, p. 24). This shows that payday loans might be suited for consumers who have suffered an unexpected financial setback and need immediate funds, but not for consumers who already find themselves in a problematic repayment situation (cf. Fejõs 2015, p. 187) . In the absence of a proper borrower-focused creditworthiness check, however, these products, as opposed to most other consumer credit products, are highly accessible for the latter group of consumers. Moreover, the growing digitalization in this segment of the market, which makes it possible, for example, to obtain a payday loan over the Internet or via SMS, further facilitates easy access to this type of high-cost credit (cf. International Financial Consumer Protection Organisation 2017). Notably, in the UK, in 2012-2013, 83% of payday loan customers took out a loan online, while only 29% of customers took a payday loan on the high street (Competition and Markets Authority 2015, p. 3). 18 What is more, the average amount borrowed online (GBP 290) was significantly higher than that borrowed on the high street (GBP 180) (Competition and Markets Authority 2015, p. 3).
Furthermore, a consumer who is not able to repay the initial payday loan on time can easily obtain a new one in order to refinance the previous one. This makes it possible for a payday loan to roll over a number of times. Yet again, the UK provides some telling examples. According to the Competition and Markets Authority (CMA), consumers' demand for payday loans is typically recurring (Competition and Markets Authority 2015, p. 5). In particular, the CMA's analysis suggests that around three-quarters of consumers take out more than one loan in a year, and that on average a customer takes out around six loans per year (Competition and Markets Authority 2015, p. 5). What is more, in 2013 the UK's Office of Fair Trading (OFT), which had responsibility for consumer credit regulation until 1 April 2014 when the UK's FCA took it over, reported a case of a payday loan rolling over 36 times (Office of Fair Trading 2013, p. 23). The possibility to roll over an existing payday loan thus forms an important feature of this credit product. With every new rollover, new costs are added to the outstanding debt. The consumer thus borrows more and more money, while the amount of money that ultimately benefits him or her remains relatively small.
Similar problems surround the provision of payday loans in many other Member States. Many consumers across the EU resort to payday loans when they are already heavily overindebted and when the only way to escape from their financial trap is to sell some of their assets (such as a car) or enter into a formal debt reduction process (such as bankruptcy) (European Parliament 2014, p. 60). In the Czech Republic, Slovakia, Slovenia, Ireland, Romania, and Poland, this type of product was often used by consumers to cover the fees and charges incurred from prior loan default, with a spiral of increased overindebtedness as a result (Reifner et al. 2010, p. 124) . Payday loans can thus be especially harmful to consumers who already have serious debt problems. In particular, this type of credit product presents major problems when it is provided to low-income groups and young people (European Parliament 2014, p. 59) .
Irresponsible lending in the payday loan markets has been driven by the market failures and the regulatory failures to correct them. First, given the information asymmetry between payday lenders and consumer borrowers, the latter may not understand the terms and conditions on which the loans are advanced (Armour et al. 2016, p. 263 ). In addition, the quick and easy access to payday loans emphasized by their providers may be particularly appealing to consumers with a bias towards instantaneous gratification (Armour et al. 2016, p. 263) . Such consumers overemphasize the benefits of immediate payoffs without the need to undergo an invasive scrutiny of their finances associated with ordinary bank loans. As a consequence, they tend to use payday loans as a general form of credit to finance ongoing lifestyle expenses and not simply to meet unexpected liquidity needs, further reducing their already limited resources. The result is that the consumers often find it difficult to repay an initial loan and end up in a 18 There is some overlap, with 12% of consumers having used both channels. cycle of rollovers, reborrowing, and paying further fees and interest each month. Payday lenders tend to contribute to this situation by exploiting consumer ignorance and behavioural biases. In particular, as rollover practices are highly profitable for creditors, the latter have little incentive to perform an adequate assessment of the consumer's creditworthiness before a loan is granted or rolled over. Notably, the UK's OFT concluded in 2013 that rollover practices in this country provided 50% of lenders' revenues and that 19% of revenues came from the 5% of loans which were rolled over or refinanced four or more times (Office of Fair Trading 2013, p. 2). It is therefore not surprising that most payday lenders did not conduct a proper creditworthiness check, and, even worse, that consumers already experiencing repayment problems were advised to take out more loans (Office of Fair Trading 2013, p. 10). As a result, around one-third of the loans were repaid late or not repaid at all, and another 28% of the loans were rolled over or refinanced at least once (Office of Fair Trading 2013, p. 2).
The extent of irresponsible lending in the payday loan markets has also exposed the regulatory failure to combat the abovementioned practices and prevent consumer detriment at Member State level. One of the major causes of this failure appears to be the lack of sufficiently clear and binding rules on how the consumer's creditworthiness must be assessed, resulting in a wide margin of discretion for lenders and creative compliance. In Bulgaria, for example, relevant consumer credit legislation only imposes on creditors a general obligation to assess the consumers' creditworthiness on the basis of sufficient information prior to the conclusion of a credit agreement. 19 Absent more concrete standards on how such an assessment should be performed, this broadly formulated provision has not proved itself an effective tool for combating irresponsible high-cost credit lending. 20 In the UK, until 2014 only nonmandatory guidance on what constitutes irresponsible lending practices was available for lenders (Office of Fair Trading 2011). 21 Although the guidance was quite detailed, it failed to ensure that the majority of payday lenders made a sufficient and rigorous creditworthiness assessment (cf. Aldohni 2017 ). Furthermore, one may question whether proper regulation of the lending process alone could prevent consumer detriment in the payday loan markets.
What is more, in the Member States that have introduced relatively strict responsible lending rules, the regulatory failure to address irresponsible payday lending may be caused by regulatory arbitrage, whereby credit providers from Member States with strict regulations engage in cross-border activities in countries with weaker regulations. This problem has manifested itself, for example, in the Netherlands. 22 While the existence of strict regulatory requirements for the provision of consumer credit does not make the Netherlands an attractive place for the establishment of a payday loan business, the providers of such loans based in other Member States tend to circumvent these requirements by offering payday loans on the Dutch market via Internet. As a result, Dutch consumers in financial difficulties are tempted to borrow money quickly without being aware of the excessive costs charged to them (Autoriteit Financiële Markten 2017). In response to this problem, a ban on advertising payday loans has recently been introduced in the Netherlands. 23 19 Consumer Credit Act of 12 May 2010, section 12. 20 Interview with the representative of the Bulgarian Ministry of Economy. 21 After the FCA took over the regulation of consumer credit from the OFT in April 2014, the OFT guidance on irresponsible lending was replaced by the FCA rules in Consumer Credit sourcebook (CONC) of a binding nature and its own guidance. 22 Interview with the representative of the Dutch Authority for the Financial Markets. 23 The Dutch Authority for the Financial Markets introduced it based on the newly adopted art. 56a of the Dutch Market Conduct Supervision Degree (Besluit Gedragstoezicht financiële ondernemingen).
Credit Cards
A credit card is a form of non-instalment credit which allows the consumer to make use of credit reserve within the agreed limits and period of time without having to repay the outstanding amount in a fixed number of payments. The terms of a credit card agreement may require that the consumer repays a certain percentage of the outstanding amount on a regular basis (e.g., each month) or only pays interest throughout the duration of the contract and repays the total amount borrowed upon expiration of the contract. Credit cards are valued by consumers because of their flexibility, which allows consumers to defer payment and spread its costs over a number of months. At the same time, it has been widely noted that credit card facilities tend to operate to the disadvantage of consumers, in particular because the providers of such facilities tend to exploit consumer behavioural biases (Atamer 2011; Bar-Gill 2008a; Bar-Gill 2008b; Reifner et al. 2010, p. 119; Sunstein 2006) . Among such biases are overoptimism, myopia, and cumulative cost neglect.
In the first place, credit card credit is one of the most expensive types of credit in terms of interest rates. In April 2019, for example, on average credit card providers in the Euro area charged an interest rate of 16.66% to households (European Central Bank 2019a). High interest rates on credit cards have been identified as causing financial distress to consumers in the EU (European Parliament 2014, p. 62). Moreover, in some countries, such as Italy, in case of a delay in credit card payments, providers often dramatically increased interest rates not only on the payments overdue, but also on the residual credit on the card (European Parliament 2014, p. 55).
Furthermore, consumer detriment is often associated with the flexible nature of credit card credit (Financial Conduct Authority 2017b, p. 4). As credit card holders are usually allowed to redraw credit after making minimum payments on their credit card debt for an indefinite period, they have continued access to this expensive credit product. As a result, consumers can accumulate and sustain credit card debt over a long period without having to make a significant effort to get out of it. This may lead to "persistent debt" which, following the UK's FCA, can be defined as a situation where, over a period of 18 months, a consumer pays more in interest, fees, and charges than he or she has repaid of the principal on his or her card balance (Financial Conduct Authority 2017b, p. 5). For example, in the UK-the main contributor to the number of credit cards issued in the EU (European Central Bank 2019b)in 2014, 6.6% of cardholders (about 2.1 million) were in persistent debt (Financial Conduct Authority 2016, p. 29) and around 650.000 cardholders have been in this situation for at least three consecutive years (Financial Conduct Authority 2016, p. 48). A further 1.6 million cardholders were repeatedly making only minimum payments on their credit card debt, while also incurring interest charges, and 750,000 cardholders have been doing this for at least three consecutive years (Financial Conduct Authority 2016, p. 48) . Given that credit cards are suited for shortterm borrowing, the FCA expressed its concerns about the volume of borrowing behaviour in the UK that does not fit this pattern. According to this authority:
"Using credit cards to service long-term debt (as opposed to benefitting from the flexibility that rolling credit offers in the short term) tends to be expensive and these consumers may be paying more than they need to in debt service costs; struggling under a debt burden; or storing risk that, in case of a life event (e.g., sickness or unemployment) may become problematic" (Financial Conduct Authority 2016, p. 48).
Consumers who have persistent credit card debt or only make systematic minimum repayments on their card without making significant contributions to repaying the outstanding balance tend to be highly profitable for creditors. The "sweatbox" model of credit card lending described by Mann is a case in point. In this model, "the most profitable consumers are sometimes the least likely to ever repay their debts in full" (Mann 2007, p. 384) . Therefore, creditors have an incentive to keep consumers in the sweatbox rather than intervene to address the consumers' lending behaviour and help them to reduce debt burdens as quickly as they can. As a result, in the absence of effective regulatory intervention to correct the market failure related to the misuse of consumer behavioural biases, spending on a credit card can easily get out of control and cause consumer detriment. It is questionable, however, to what extent general rules on the provision of consumer credit, in particular that on creditworthiness assessments, are capable of combating the above mentioned irresponsible credit card lending practices.
Cross-Selling
Irresponsible lending across the EU is also associated with cross-selling. In the present context, cross-selling, also known as product bundling, refers to the practice of selling a credit product together with another financial product, such as insurance. Cross-selling can take the form of a tying practice, meaning that another financial product is made mandatory to obtain a loan from a given provider. Alternatively, such a product can be offered to consumers as an optional extra (cf. International Financial Consumer Protection Organisation (FinCoNet) 2017, p. 31). Crossselling of financial products can result in a situation where consumers purchase products that they do not necessarily want or need and that entail additional fees and charges.
Cross-selling has been identified as a problematic selling practice in a large number of Member States (European Banking Authority 2017, p. 22) . The examples include the provision of a loan in combination with payment protection insurance (PPI), car insurance, or life insurance, where consumers did not need the insurance or were unaware that they were taking it out when concluding a credit agreement (European Banking Authority 2017, p. 22). The tying of credit cards to other products has also been an issue. For example, in the Czech Republic many consumers were unknowingly issued a credit card at the moment they were purchasing other products (European Parliament 2014, p. 62). In this example, the consumers might be tempted to use the credit card and, as a consequence, may end up in a problematic repayment situation.
Cross-selling of PPI deserves special attention in this context. PPI is an insurance policy that enables consumers to insure repayment of loans if the borrower dies, becomes ill or disabled, or faces other circumstances preventing him or her from meeting the obligations under a credit agreement. As with any other type of insurance, PPI may exclude or impose restrictive conditions on particular types of claimant (e.g., self-employed or contract workers) or claim (e.g., sickness related to preexisting medical condition) and may be subject to other terms that limit the cover provided.
In the UK, for example, the cross-selling of PPImortgage PPI, personal loan PPI, and credit card PPI (Competition Commission 2009, p. 22)has resulted in the largest mis-selling scandal in its financial history (European Parliament 2014, p. 69) . 24 As of March 2019, GBP 34.9 billion was set aside by financial firms for compensation payouts (Financial Conduct Authority 2019). The scandal has revealed two major problematic aspects of the selling process (Financial Services Authority 2006; Financial Services Authority 2007; Financial 24 On this mis-selling scandal in more detail, see Ferran (2012) . Services Authority 2008). First of all, many consumers were provided with inadequate information about the benefits, exclusions, limitations, and costs of such policies. In addition, while the standard features of such products imply a suitability risk, in many cases no adequate suitability checks were performed. As a consequence, many consumers bought products that were wholly unsuitable for them because from the very outset they did not meet eligibility requirements under the product terms to be able to make a claim.
Similar problems with the cross-selling of PPI have been reported in other parts of Europe (European Parliament 2014, p. 128) . In Spain, for example, some consumers who bought PPI were misled to believe that they were protected in case of unemployment or temporary incapacity. In Ireland, firms gathered insufficient information on consumers in order to be able to ensure the suitability of PPI for each client. As of May 2012, refunds announced by the Irish banks exceeded EUR 4 million. Germany has also been profoundly affected by the misselling of PPI. While consumers who took out a loan from a given bank were not contractually obliged to purchase PPI, subprime borrowers were in practice led to believe that this was indeed the case (Bundesanstalt für Finanzdienstleistungsaufsicht 2017, p. 31). Moreover, borrowers were often charged high insurance premiums, which pushed up the total cost of a loan (Reifner 2017) .
Irresponsible cross-selling has been driven by the same market failures that have manifested themselves in the context of high-cost creditinformation asymmetry between creditors and credit intermediaries, on the one hand, and consumers, on the other, as well as the widespread exploitation of consumer behavioural biases by credit providers. The lack of consumer understanding of PPI terms has played a particular role in this context. Being motivated by remuneration arrangements that award volume-based sales, however, creditors and credit intermediaries have lacked sufficient incentives to correct irrational consumer preferences and adequately inform consumers about the product terms (cf. European Parliament 2014, p. 62) .
The issue of commissions payable to creditors and credit intermediaries by third parties deserves special mention here. Selling PPI has proved to be a highly profitable business, in particular as a result of such commissions. In the UK, for example, the commissions payable to loan brokers were typically between 50% and 80% of gross written premium for policies sold in connection with a personal loan (Competition Commission 2009, p. 2). Notably, these levels of commission were much higher than those payable for introducing the loan itself, which meant that a large proportion of the profits of loan brokers was derived from selling PPI policies. It is therefore not surprising that many consumers were even pressured into buying such policies (e.g., Osborne 2008) . Similarly, in Germany, the commissions paid by insurance companies to credit institutions for selling PPI together with a personal loan were sometimes extremely high, in some cases amounting to 50% or more of insurance premium (Bundesanstalt für Finanzdienstleistungsaufsicht, pp. 19, 33) .
The scale of the problem associated with the irresponsible cross-selling of PPI in many EU Member States points to pervasive regulatory failure. The latter has manifested itself, inter alia, in the uncertainty about and non-compliance with the applicable legal standards, in particular concerning the provision of information and advice, as well as the absence of more protective rules, such as the lenders' duties to ensure the suitability of financial products offered together with credit for consumers. In addition, the problem has been exacerbated by the lack of effective regulatory measures targeting remuneration structures that have considerable potential to misalign incentives between lenders and consumers. Interestingly, the UK, which was particularly badly hit by the mis-selling of PPI, has recently adopted new rules on staff incentives in consumer credit that require firms to identify and manage risks arising from remuneration or performance management practices. 25 These rules, however, do not apply to firm-to-firm commercial remuneration and commission arrangements (Financial Conduct Authority (2018b) .
Peer-to-Peer Lending
As the regulatory grip on the traditional financial sector has tightened post-crisis, novel forms of financial contracting outside it have emerged, such as crowdfunding. The latter connects those who give, lend, or invest money directly with those who need financing. P2PL, also known as debt-based or lending-based crowdfunding, accounts for the largest share of this emerging market (European Commission 2017c, p. 1), with peer-to-peer consumer lending being its biggest segment (Zhang et al. 2016a, p. 20) . In general terms, P2PL can be defined as "the use of an electronic platform that matches lenders/investors with borrowers/issuers in order to provide unsecured loans, including consumer lending, as well as lending against real estate" (International Financial Consumer Protection Organisation 2017, p. 20). These services are usually provided by new market entrants known for the heavy digitalization of their processes, including technological support for credit analysis and payment settlements.
The P2PL model entails benefits for consumers in terms of convenience. It also offers improved access to credit for consumers who cannot obtain it from conventional lenders. At the same time, P2PL also poses major risks to all the parties involvedthat is, consumer lenders, consumer borrowers, and platform operators (European Banking Authority 2015a). In the present context, the risks to consumer lenders and borrowers who use the services of a platform deserve special attention. Consumer lenders may lose the amount borrowed following either the consumer borrower's or the platform's default (European Banking Authority 2015a, pp. 2-14; Macchiavello 2017) . They may also be unaware of such risks, relying on misleading advertisements or unverified information, in particular about the consumer borrower and his or her project. It is notable that current data reveal an increase in defaults and business failures in the P2PL markets (Zhang et al. 2016a, p. 47; Zhang et al. 2016b, p. 34) . Importantly, in responding to a sector survey, the platforms have identified their own malpractice and borrowers' defaults/failures as the main current risks in Europe (Zhang et al. 2016a, p. 47; Zhang et al. 2016b, p. 34) . Absent a proper assessment of their creditworthiness, consumer borrowers, in turn, may end up in a problematic repayment situation (European Banking Authority 2015a, pp. 16, 20; International Financial Consumer Protection Organisation 2017, p. 21) .
Therefore, in contrast to the traditional financial sector where irresponsible lending practices may only affect consumer borrowers, both consumer lenders and consumer borrowers can become a victim of such practices in the case of P2PL. Although the P2PL is presented as a form of democratic, participating, and disintermediated finance, consumer lenders and consumer borrowers need a P2PL platform in order to reduce information asymmetries between them. It is questionable, however, whether the market will be able to correct itself without regulatory intervention (cf. Macchiavello 2017, p. 673) . The way in which such platforms currently operate raises serious concerns about their reliability in this respect. It also casts doubt on the appropriateness of the existing national legal regimes applicable to P2PL and their effectiveness in protecting consumers against risks posed by it. 25 See Financial Conduct Authority (2018b). The new rules came into force on 1 October 2018.
The Limitations of the 2008 Consumer Credit Directive
General As mentioned above, the 2008 Consumer Credit Directive is based on the information model of consumer protection. The latter is reflected in the extensive information requirements to be complied with by creditors or credit intermediaries throughout the relationship with consumers. 26 The provision of information should enable a reasonably observant and circumspect consumer 27 to reap the benefits of the European consumer credit markets, empowering him or her to make a reasonable choice among credit products. It is noteworthy that a number of more protective rules contained in the European Commission's proposal for the directive in question 28 were ultimately dropped during the legislative process. These included the duty of "responsible lending," 29 specific rules on unfair terms in a consumer credit agreement, 30 and the rights and obligations of the parties in the event of a debtor's non-performance of such an agreement. 31 Furthermore, no new attempt was made to harmonize usury laws at EU level (Commission of the European Communities 1995). Such more intrusive regulation was considered to be incompatible with the idea of "consumer credit as lubricant" and the corresponding need to foster increased access to credit for European consumers (Ramsay 2016, p. 162 ) which dominated the policy discourse until the outbreak of the global financial crisis.
However, the persistent irresponsible lending practices across the EU and widespread regulatory failures to prevent them at Member State level identified above cast serious doubt about the extent to which the 2008 Consumer Credit Directive's image of the average European consumer is sufficiently grounded in the reality of consumer borrower decisionmaking and about whether this directive itself is well-equipped to deal with such practices. In the following, therefore, a closer look will be taken at the Consumer Credit Directive's approach to harmonization of consumer protection standards, with a particular focus on the provision of high-cost credit, cross-selling, and P2PL. It will be discussed in the context of the applicable horizontal EU instruments, notably the Unfair Contract Terms Directive and the Unfair Commercial Practices Directive, as well as the case law of the Court of Justice of the European Union (CJEU). Where relevant, a comparison will be drawn with other EU measures in the field of retail financial services, in particular the Mortgage Credit Directive 32 and the Markets in Financial Instruments Directive II (MiFID II) 33 adopted in the aftermath of the 26 financial crisis. Some enforcement-related issues that give rise to concern in the context of consumer credit will also be discussed.
Consumer Protection Standards
The Provision of High-Cost Credit
The analysis of the Consumer Credit Directive reveals several major limitations of this directive in protecting consumers against the mis-selling of high-cost credit products. First of all, the directive is not applicable to loans involving a total amount of credit less than EUR 200. The payday loans below this amount thus fall within the exclusive competence of the Member States. As shown above, however, regardless of the amount of money involved, small payday loans may cause significant consumer detriment due to the excessively high interest rates and unlimited rollovers.
Second, while poor creditworthiness checks, particularly when selling high-cost credit products, have been one of the major causes of consumer detriment across the EU, Article 8 of the Consumer Credit Directive imposes only a modest obligation on the creditor to assess the consumer's creditworthiness before the conclusion of the credit agreement or any significant increase in the amount of credit afterwards. The weaknesses of this provision manifest themselves at each of the three steps of the creditworthiness assessment process identified above: (1) obtaining relevant information about the consumer's financial situation, (2) judging the consumer's creditworthiness, and (3) deciding on the consumer's credit application.
Article 8 of the Consumer Credit Directive makes clear that the creditworthiness assessment should be based on the "sufficient information" obtained from the consumer and/or the relevant database. According to the CJEU, "the sufficient nature of the information may vary depending on the circumstances in which the credit agreement was concluded, the personal situation of the consumer or the amount covered by the agreement." 34 In the light of this, the Court also ruled that Article 8 allows the creditor to assess the consumer's creditworthiness solely on the basis of information supplied by the consumer, provided that that information is sufficient and that mere declarations by the consumer are also accompanied by supporting evidence. 35 Furthermore, this provision does not require the creditor to systematically verify the information supplied by the consumer. 36 The Consumer Credit Directive as interpreted by the CJEU thus leaves much leeway to the Member States when it comes to gathering information about the consumer's financial situation. It is therefore not surprising that creditworthiness assessments in the field of consumer credit are carried out in ways that differ significantly across the EU (European Commission 2017a, para. 3.2). Given the widespread problems in the high-cost credit markets, however, it is questionable to what extent current national rules governing the collection of 34 CJEU C-449/13 CA Consumer Finance SA v. Ingrid Bakkaus and Others, ECLI:EU:C:2014:2464, para. 36, para. 37. 35 Ibid., para. 39. 36 Ibid., para. 39. information for the purposes of such assessments in many Member States can effectively prevent irresponsible lending.
It is notable that the Mortgage Credit Directive has adopted a more prescriptive approach to information collection for the purposes of the consumer's creditworthiness assessment before concluding a mortgage contract. This directive specifies that such an assessment should be carried out "on the basis of information on the consumer's income and expenses and other financial and economic circumstances which is necessary, sufficient and proportionate." 37 The directive also requires that the creditor obtains such information "from relevant internal or external sources, including the consumer, and including information provided to the credit intermediary or appointed representative during the credit application process," and that it appropriately verifies this information. 38 Moreover, these requirements are further specified in the guidelines of the European Banking Authority (EBA) (European Banking Authority 2015b).
Once the creditor has collected the necessary data, it makes a judgement about the consumer's creditworthiness. As has been shown above, responsible lending can only be ensured if the creditor does not only conduct a creditor-focused assessment, but also the borrower-focused test. The latter underlines a potential conflict of interests between creditors and consumer borrowers, particularly when it comes to high-cost credit. As the above analysis of the irresponsible lending practices in the payday loan and credit card markets has shown, creditors can engage in a cycle of extending credit and generating profit from consumers who pay interest and penalty charges at a sufficient level to make the loan profitable regardless of whether it is eventually repaid.
However, the wording of Article 8 of the Consumer Credit Directive does not make clear what kind of creditworthiness testcreditor-focused or borrower-focusedis envisaged by it. As a result, the adopted solutions vary greatly across the EU. The UK, for example, has explicitly opted for a borrower-focused test (Financial Conduct Authority 2017a). The Consumer Credit Sourcebook currently in force explicitly requires that, in making the creditworthiness assessment, financial firms "take into account more than assessing the customer's ability to repay the credit" 39 and take reasonable steps "to assess the customer's ability to meet repayments under a regulated credit agreement in a sustainable manner without the customer incurring financial difficulties or experiencing significant adverse consequences." 40 Similarly, the borrower-focused test has, in essence, been adopted in the Netherlands (Cherednychenko and Meindertsma 2014) . The basic rule is that when providing simple consumer credit, financial institutions should act as responsible creditors with a view to preventing consumer overindebtedness; for this purpose, before concluding a credit agreement, they should obtain information concerning the consumer's financial position in the best interests of the consumer and assess whether providing credit to him or her is justified. 41 The content of this general obligation to lend in a responsible way is further specified in the codes of conduct of the branch organizations which are considered by the Dutch Authority for the Financial Markets to 37 Mortgage Credit Directive, art. 20(1). 38 Ibid. 39 FCA Consumer Credit Sourcebook, para. 5.3.1 (1). 40 FCA Consumer Credit Sourcebook, para. 5.3.1 (2) (emphasis added). 41 lay down minimum rules on responsible lending for different types of credit. The starting point for assessing whether the provision of consumer credit is justified is that upon incurring interest-and repayment-related obligations under the credit agreement, the consumer still has the means to provide for his or her basic needs and to bear his or her recurring expenses. 42 If this is not the case, providing credit would be considered irresponsible. In contrast, in Greece, where the relevant provisions of national law closely follow the wording of Article 8 of the Consumer Credit Directive, it is not entirely clear what kind of creditworthiness testcreditorfocused or borrower-focusedhas been envisaged (Livada 2016) . A similar situation reportedly exists in Bulgaria. 43 By way of comparison, the Mortgage Credit Directive as elaborated by EBA suggests a borrower-focused test. In particular, the directive explicitly states that the creditworthiness test cannot rely predominantly on the fact that the value of the property exceeds the amount of the credit or the assumption that the property will increase in value, unless the purpose of the credit agreement is to construct or renovate the property. 44 In addition, when making the judgement about the creditworthiness, the creditor "should make reasonable allowances for committed and other non-discretionary expenditures such as the consumers' actual obligations, including appropriate substantiation and consideration of the living expenses of the consumer" (European Banking Authority 2015b, guideline 5.1). What is more, the creditor should even "make prudent allowances for potential negative scenarios in the future, including for example, a reduced income in retirement; an increase in benchmark interest rates in the case of variable rate mortgages; negative amortisation; balloon payments, or deferred payments of principal or interest" (European Banking Authority 2015b, guideline 6.1).
After having made a judgement about the consumer's creditworthiness, the creditor can decide on the consumer's credit application. According to the CJEU, Article 8 of the Consumer Credit Directive "aims to make creditors accountable and to avoid loans being granted to consumers who are not creditworthy." 45 However, this provision does not address the issue of what the creditor should do in case of the negative outcome of the creditworthiness test. At present, the solutions adopted at the national level differ across the EU. While some Member States, such as Belgium, 46 Germany, 47 and the Netherlands, 48 have introduced an explicit statutory prohibition on granting credit in such a case, other Member States, such as the UK, have not gone that far in the area of unsecured consumer credit. Furthermore, in some Member States, notably Bulgaria, 49 Poland, 50 Greece (Livada 2016) , and Italy (Cerini 2016) , the issue in question has reportedly not been addressed at all. 42 While the Consumer Credit Directive does not preclude Member States from adopting stricter rules in case of the negative outcome of the consumer's creditworthiness test (such as a duty to warn or a duty to deny credit), 51 the only obligation under EU law which currently rests upon the creditor in such a case is a duty to provide the consumer with "adequate explanations" in good time before signing the credit agreement. 52 Such explanations should "place the consumer in a position enabling him to assess whether the proposed credit agreement is adapted to his needs and to his financial situation." 53 It is questionable, however, whether the duty to provide adequate explanations alone can effectively prevent consumer detriment in increasingly digital high-cost credit markets where the consumers' ability to make rational borrowing decisions is often seriously impaired by behavioural biases.
By contrast with the Consumer Credit Directive, the Mortgage Credit Directive explicitly obliges the creditor to refuse granting credit to the consumer in case of the negative result of the creditworthiness test. This duty follows from the positively formulated provision of this directive under which "the creditor only makes the credit available to the consumer where the result of the creditworthiness assessment indicates that the obligations resulting from the credit agreement are likely to be met in the manner required under that agreement." 54 Third, the Consumer Credit Directive does not provide any substantive safeguards against excessively high interest rates or other potentially dangerous features of high-cost credit products that may adversely affect the consumer's financial health. In particular, the directive does not require that Member States regulate product contract terms in the form of price caps or rollover restrictions. Neither does it lay down any rules designed to prevent financial institutions developing financial products that may cause consumer detriment. In the absence of EU harmonization on such sensitive issues, it is up to Member States how to deal with them and the adopted solutions vary greatly (e.g., Cherednychenko 2014; Reifner et al. 2010) . Following the persistent irresponsible lending in the payday loan markets, the UK's FCA, for example, has intervened into the substance of payday loan contracts by introducing a price cap on interest, fees, and default charges, and restricting the number of times a loan could roll over (Financial Conduct Authority 2014) . Similarly, in order to rebalance the credit card firms' incentives to allow consumers to make only minimum repayments on a credit card indefinitely, the UK's FCA recently adopted new rules on the treatment of customers whose credit card debt persists over 18 to 36 months (Financial Conduct Authority 2017b; Financial Conduct Authority 2018a). 55 Under these rules, financial firms are required to monitor a credit card customer's repayment record and any other relevant information held by the firm, and take appropriate action where there are signs of actual or potential financial difficulties. In 51 See Opinion of A.G. Kokott in Case C-58/18 Michel Schyns v. Belfius Bank NV, ECLI:EU:C:2019:120, para. 79, where the Advocate General of the CJEU has argued that neither Article 5(6) nor Article 8(1) of the Consumer Credit Directive precludes a national rule which allows a creditor to conclude a credit agreement only in case it can reasonably assume that a consumer will be able to meet the obligations resulting therefrom. 52 This follows from the case law of the CJEU on the interpretation of Article 5(6) in conjunction with Article 8 of the Consumer Credit Directive. See CJEU C-449/13 CA Consumer Finance SA v. Ingrid Bakkaus and Others, ECLI:EU:C: 2014:2464, paras 40-49. 53 Consumer Credit Directive, art. 5(6). 54 Mortgage Credit Directive, art. 18(5)(a). Despite such protective provisions, the Mortgage Credit Directive has been criticized for a formalistic understanding of a mortgage contract, which manifests itself, in particular, in the failure to address the negative effects of unforeseen circumstances on the consumer's ability to repay the loan. (e.g., Domurath 2016, p. 767) . 55 The new rules entered into force on 1 March 2018. many Member States, however, similar irresponsible lending practices have not prompted any such regulatory action to date.
Yet again, a comparison between the Consumer Credit Directive and the Mortgage Credit Directive reveals a striking difference between the two. The Mortgage Credit Directive makes clear that, when manufacturing or distributing products, creditors and credit intermediaries must act "honestly, fairly, transparently and professionally, taking account of the rights and interests of the consumers." 56 The meaning of this open-ended duty has been specified in the EBA's guidelines on product oversight and governance arrangements for both manufacturers and distributors (European Banking Authority 2016). In particular, such arrangements should be designed to ensure that the interests, objectives, and characteristics of consumers are appropriately taken into account, to avoid potential consumer detriment, and to minimize conflicts of interest (European Banking Authority 2016, guidelines 1.1 and 9.1). Given a lack of the respective legal basis in the Consumer Credit Directive, however, EBA currently has no competence to develop similar guidelines for consumer credit products.
In the absence of specific product-related regulation at EU or national level, consumers may derive some protection against potentially dangerous features of high-cost credit products from the Unfair Contract Terms Directive. In particular, excessive default charges on payday loans and credit cards may fall under its scope. 57 Notwithstanding the current importance of the Unfair Contract Terms Directiveonce the "sleeping beauty" which has been "kissed awake" by the CJEU in the wake of the global financial crisis (Micklitz and Reich 2014, p. 772 )it should be borne in mind that this directive is not applicable to cases in which no unfair preformulated terms are involved. Moreover, the "fairness control" under this directive is not concerned with the substantive fairness of credit transactions, 58 but rather with the fairness of the procedure that has led to their conclusion. Therefore, the ability of the Unfair Contract Terms Directive to make up for the lack of substantive safeguards against potentially dangerous features of high-cost credit products is inherently limited. 59
Cross-Selling
While cross-selling, whereby a consumer credit product is sold together with payment protection insurance or another financial product, has been identified as one of the major causes of consumer detriment in the European consumer credit markets, the 2008 Consumer Credit Directive does not comprehensively deal with this practice. The directive only requires that, where the consumer is obliged to purchase an insurance policy in order to obtain credit, the costs of such a policy should be included in the total cost of credit (that is, APRC) designed to help consumers compare different offers. 60 However, the Consumer Credit Directive does not impose any restrictions on making the provision of credit conditional on payment protection insurance or another financial product, also known as tying. Nor does it contain rules designed to ensure the basic suitability of credit-related products for individual consumers. Although the Consumer Credit Directive does not preclude Member States from introducing such rules, 61 it clearly does not oblige them to do so.
By way of comparison, the Mortgage Credit Directive lays down specific rules designed to restrict some cross-selling practices. Importantly, the directive distinguishes between product bundling and product tying. The latter is understood as "the offering or the selling of a credit agreement in a package with other distinct financial products or services where the credit agreement is not made available to the consumer separately." 62 Whereas bundling practices are allowed, tying practices are generally prohibited. 63 The idea behind this rule is "to prevent practices such as tying of certain products which may induce consumers to enter into credit agreements which are not in their best interest, without however restricting product bundling which can be beneficial to consumers." 64 In addition, the Mortgage Credit Directive acknowledges that remuneration policies may incentivize creditors and credit intermediaries to conclude a given number or type of credit contracts or offer particular ancillary services to consumers without considering their interests and needs. 65 The directive, therefore, requires creditors and credit intermediaries to act "honestly, fairly, transparently and professionally, taking account of the rights and interests of the consumers" 66 and to ensure that the manner in which creditors remunerate their staff and appointed representatives does not impede compliance with this obligation. 67 These provisions leave much leeway to Member States in determining which remuneration practices may harm the interests of consumers and how to tackle such practices. While the effectiveness of national rules to this effect still needs to be proved, the fact that the Mortgage Credit Directive focuses attention on the potential dangers of remuneration practices, such as third-party commissions, is a step in the right direction.
It is also notable that MiFID II obliges investment firms that are offering financial instruments to retail investors on an execution-only basis to assess whether the investment service, product, or bundle of services or products is "appropriate" for the client and warn him or her if this is not the case. 68 For this purpose, firms should ask retail investors to provide information regarding their relevant knowledge and experience. 69 Importantly, the "appropriateness" test under MiFID II is considerably less extensive than the "suitability" test which this directive prescribes for the providers of investment advice and portfolio management. 70 In the absence of sector-specific EU or national rules on unfair cross-selling practices related to consumer credit, consumers could derive some protection from the Unfair Commercial Practices Directive and the Unfair Contract Terms Directive. While the Unfair Commercial Practices Directive does not contain a general prohibition of tying practices, such practices might be considered unfair and hence prohibited following a case-by-case assessment (European Commission 2016b, p. 14) . In addition, this directive could potentially play a role in combating misleading and aggressive cross-selling practices even in those cases where no tying in involved. 71 In particular, a failure to include the costs of payment protection insurance in APRC may constitute a misleading commercial practice within the meaning of Article 6(1) of this directive, which, in turn, constitutes one of the elements on which the national court may base its assessment of the unfairness of the contractual terms relating to the cost of the loan granted to the consumer under Article 6(1) of the Unfair Contract Terms Directive. 72 Yet, it is highly questionable whether these general provisions suffice to ensure adequate consumer protection against unfair cross-selling in the consumer credit markets.
In this context, it is worth mentioning that, in 2014, the Joint Committee of the three European Supervisory Authorities (ESAs) -EBA, the European Insurance and Occupational Pensions Authority (EIOPA), and the European Securities and Markets Authority (ESMA)made an attempt to develop a coherent regulatory approach to cross-selling across the three sectors of banking, insurance, and investments, respectively, in order to ensure consumer protection (Joint Committee of the European Supervisory Authorities 2014). However, this attempt proved unsuccessful due to major inconsistencies across existing legislative instruments (European Banking Authority 2017, p. 22).
Peer-to-Peer Lending
The drafters of the Consumer Credit Directive designed this legislative instrument with the conventional borrowing model in mind. It applies to credit agreements in which a creditor (that is, a natural or legal person acting in the course of his trade, business of profession) grants or promises to grant credit to a consumer (that is, a natural person who is acting for purposes which are outside his trade, business or profession). 73 The P2PL model, which connects those who lend money directly to those who need financing by means of an electronic P2PL platform, does not fit into this legal framework and thus falls outside the directive's scope of application. While the lack of a proper assessment of the consumer borrower's creditworthiness assessment may pose major risks in this emerging market, the Consumer Credit Directive would not apply to P2PL platforms given that they typically do not act as lenders in the sense of this directive (cf. European Banking Authority 2015a, p. 31). Neither would the directive apply to consumer lenders as they normally do not grant credit to consumers in the course of their trade, business, or profession.
As the existing EU legislation does not harmonize rules on responsible lending in the area of P2PL, their development is left entirely up to the Member States. At present, the legal regimes for P2PL vary greatly across the EU (e.g., European Banking Authority 2015a, p. 36-40; Macchiavello 2017) . The UK, for example, has extended its consumer credit regime 71 Unfair Commercial Practices Directive, arts 6-8. 72 Cf., e.g., CJEU C-453/10 Jana Pereničová, Vladislav Perenič v. SOS financ spol. s r. o., ECLI:EU:C:2012:144, para. 47. 73 See Consumer Credit Directive, art. 3 (a)-(c). to P2PL. As a result, P2PL platforms are required to assess the consumer borrower's creditworthiness. 74 However, one may question to what extent P2PL platforms should be subject to the same responsible lending duties that apply to traditional lenders. While there are currently many questions about the appropriate regulatory response to the risks posed by P2PL to consumers, consumer P2PL falls outside the scope of the European Commission's recent proposal for a regulation on European crowdfunding service providers (European Commission 2018).
Enforcement
General
The previous analysis has shown that despite the CJEU's efforts to expand the underdeveloped concept of responsible lending in the 2008 Consumer Credit Directive, the ability of this directive to tackle most imminent irresponsible lending practices that upset the consumer credit markets in many EU Member States remains inherently limited. The EU measures of a horizontal nature, in particular the Unfair Contract Terms Directive and the Unfair Commercial Practices Directive, cannot adequately compensate for major substantive limitations of the Consumer Credit Directive in combating irresponsible lending in the high-cost credit markets and unfair cross-selling, as well as emerging problems in the field of per-to-peer lending. The degree of consumer protection against such practices thus largely depends on the national consumer credit legislation enacted within the broad framework set out by the Consumer Credit Directive. 75 Although this directive does not preclude Member States from adopting more protective responsible lending rules than those laid down therein, the effectiveness of the national laws of many Member States must be questioned, given many instances of mis-selling in the consumer credit markets across the EU over the past decade. Member States may not necessarily lay down adequate consumer protection standards in the first place. But even where such standards are in place, lenders may not necessarily comply with them. The enforcement of consumer credit legislation in the Member States, therefore, deserves special attention.
Particularly in the wake of the global financial crisis, ensuring effective enforcement of the rules governing the relationship between financial institutions and their (potential) clients ranks high on the EU political agenda. Traditionally, such rules were enforced by civil courts at the initiative of one of the private parties to a dispute through the means available within national private laws. Over the past three decades or more, however, it has been increasingly recognized that private enforcement alone is insufficient for the realization of important public goals, such as the proper functioning of financial markets or a high level of financial consumer protection, and that it needs to be supplemented by public enforcement. The latter implies that the state and its agencies monitor the financial institutions' compliance with their obligations towards consumers and, in case of non-compliance, enforce them through administrative or criminal law means, such as penalties. It is the combination of public and private enforcement that is needed for achieving desired results. Many questions, however, still exist concerning the 74 FCA Consumer Credit Sourcebook, section 5.5. See also FCA 2017a, p. 20. 75 While the Consumer Credit Directive has been adopted as a 'full' harmonization measure, its limited scope of application and a wide margin of discretion left to Member States in such important matters as the consumer's creditworthiness assessment, have seriously undermined the ability of this directive to reduce legal fragmentation. On this in more detail, see Cherednychenko (2011). modalities of such a combination in a multi-level system of governance in the EU (Cherednychenko 2015b) .
While it is beyond the scope of this article to provide a comprehensive analysis of the enforcement of European consumer law, in the following some issues that give rise to particular concern in the context of the 2008 Consumer Credit Directive will be briefly discussed with a focus on public and private enforcement.
Public Enforcement
The EU legislator has pushed Member States to establish public enforcement mechanisms in the field of European financial law, including consumer credit law. In particular, the Consumer Protection Cooperation Regulation requires Member States to set up public authorities for the enforcement of the Consumer Credit Directive. 76 However, such authorities may face major challenges in ensuring the effectiveness of this directive.
In the first place, the public enforcement of responsible lending rules presents particular difficulties. The foregoing analysis of irresponsible lending practices and their drivers across the EU has shown that creative compliance in the area of consumer credit typically occurs when consumer protection standards are too vague or non-binding, which is often the case with the rules on the consumer's creditworthiness assessment. For example, in Bulgaria, Poland, and the UK, such rules have not always proved easy for the competent public authorities to enforce through administrative law means. 77 While the problem often lies with the content of the legislative provisions themselves and/or the non-binding nature of the rules in question, the role of competent public authorities also deserves attention in this context. The key issue is whether such authorities are able and willing to play a pro-active role in specifying and enforcing generally formulated legislative standards of consumer protection. While the UK's FCA, for example, has embraced this role post-crisis, in many other Member States competent public authorities have been much more passive, particularly when it comes to the rules on the consumer's creditworthiness assessment. The difficulties involved in designing and enforcing such rules provide an illustration of the complexity of the "dynamics" of regulation by which the content of regulation changes over time (rule-making) and is translated from "rules on the books" into "rules in action" (supervision and enforcement) (Armour et al. 2016, p. 80) . In such circumstances, EBA has a vital role to play in providing guidance on the meaning of the open-ended provisions of the Consumer Credit Directive. However, it currently has no competence to do so under this directive.
A related but an even more fundamental issue is to what extent competent public authorities across the EU are well-equipped to effectively address consumer protection issues. The relative importance of financial consumer protection within a specific framework for financial supervision is particularly relevant in this context (cf. Reifner and Clerk-Renaud 2011; Reifner 2012) . For example, a critical issue for the German Federal Financial Supervisory Authority is how to integrate financial consumer protection into its supervisory activities, given that this authority has traditionally focused on prudential supervision and that it received the consumer protection mandate only in 2015 (Ottow and Svetiev 2014) . concern can be raised in relation to EBA and other two ESAs which are also based on the single financial regulator model (prudential supervision and conduct of business supervision (financial consumer protection) under one roof). 78 Notably, according to the 2014 European Commission's report on the operation of the ESAs, the general view among stakeholders was that consumer protection had not been given sufficient priority in the work of these European agencies (European Commission 2014, p. 14) . It remains to be seen whether the current reform of the European system of financial supervision, which does not envisage a clear separation between prudential supervision and conduct of business supervision, will bring about a major improvement in terms of financial consumer protection. In addition, budget constraints may also considerably limit the capacity of both European and national competent public authorities to exercise effective supervision over consumer credit markets.
Further, it is notable that the Consumer Credit Directive does not harmonize the rules on penalties applicable to infringements of the national rules implementing the provisions of this directive. The choice of sanctions therefore remains within the Member States' discretion subject to the requirement that such sanctions are effective, proportionate, and dissuasive. 79 By way of comparison, there are examples of EU measures that profoundly limit national procedural autonomy, in particular by harmonizing administrative sanctions. The most notable example is MiFID II which, viewed as a whole, strengthens the enforcement of the investor protection rules contained therein through administrative law means. 80 This directive specifies the range of administrative sanctions, including pecuniary penalties, which should be employed for certain types of breach and how the determination as to the appropriate sanction and level of sanction should be made. 81 However, as the Consumer Credit Directive does not harmonize rules on penalties to any significant degree, the solutions adopted across the EU may differ greatly. While administrative penalties are commonly used to sanction violations of consumer credit legislation, there are also Member States that have resorted to criminal sanctions for this purpose. In France, for example, exceeding the strict limits imposed by the legislation on APRC in consumer credit contracts is punishable by criminal law (up to two years in prison and a fee of EUR 300 000). 82 Given the large-scale mis-selling of consumer credit products in many Member States, the importance of effective public enforcement mechanisms should not be underestimated. As yet, however, no comprehensive study has been conducted into how Member States sanction violations of consumer credit legislation and to what extent the applicable sanctions actually deter lenders from unlawful behaviour.
Private Enforcement
Private enforcement of consumer credit legislation by consumers and their groups is not unproblematic either. While private enforcement through alternative dispute resolution (ADR) is increasingly gaining importance, in many Member States consumer disputes are still largely heard by civil courts. As is well-known, whether the aggrieved consumer borrower 78 The role of ESAs in addressing consumer protection concerns differs from that of national competent authorities. In particular, ESA's generally do not have direct supervisory powers. 79 Consumer Credit Directive, art. 23. 80 It is notable, however, that MiFID II is silent on the issue of private enforcement. On the uneasy relationship between MiFID and MiFID II and national private law in more detail, see, e.g., Cherednychenko (2015a Cherednychenko ( , 2015b Cherednychenko ( , 2010 with further references. 81 MiFID II, arts 70-72. 82 Interview with the representative of the French Ministry of Economy and Finance. will be able to successfully sue a lender over its failure to observe consumer protection standards will largely depend on how accessible private litigation before a court is for the consumer in terms of time and cost involved therein and on how easy it is for the consumer to obtain relief through applicable national private law. The latter aspect deserves particular attention in the present context.
In the first place, absent the harmonization of private law remedies for violations of the Consumer Credit Directive, the traditional divide between public law (in particular financial supervision law) and private law (in particular contract and tort law) at national level may create obstacles for consumers to invoke consumer protection standards in private actions against financial institutions (Cherednychenko 2015b) . In Germany, for example, the creditor's duty to assess the consumer's creditworthiness enshrined in Article 8 of the Consumer Credit Directive was initially implemented in financial supervision legislation alone, which for a long time precluded consumers from invoking private law remedies, such as damages, in case of its violation (Rott 2016) . Only the 2014 ruling of the CJEU in LCL Le Crédit Lyonnais, in which the Court explicitly stated that Article 8 of the Consumer Credit Directive "is intended to protect consumers against the risks of overindebtedness and bankruptcy," 83 prompted a change in the German legislator's approach and led to the introduction of detailed rules on the creditor's duty to assess the consumer's creditworthiness into the German Civil Code. 84 While similar problems may exist in other Member States, at present, little is known about them.
Second, national civil procedural laws may create additional hurdles for consumers in obtaining relief in judicial proceedings. Such laws across the EU traditionally reflect the principle of party disposition under which the parties to a dispute initiate the proceedings and provide the court with facts and legal arguments. However, consumers, who are the weaker party in civil proceedings, are often unfamiliar with the legal intricacies involved in their case. In the light of the case law of the CJEU, the ex officio application of European consumer (credit) law by national courts could provide a solution. 85 According to the 2017 study for the European Commission, however, at present, many national laws do not lay down such an obligation and national courts often disregard the case law of the CJEU to this effect (European Commission 2017b, p. 30 et seq.). This situation raises serious concerns about the effectiveness of the procedural protection of consumers in European consumer credit law.
The private enforcement of the Consumer Credit Directive by means of ADR has the potential to significantly improve the procedural position of consumers by providing them with low-cost, simple, and fast procedures. It is therefore not surprising that the Consumer Credit Directive requires Member States to establish adequate and effective ADR procedures for the settlement of consumer disputes concerning credit agreements. 86 Notably, in the UK, the Financial Ombudsman Service (FOS) played an important role in providing redress to consumers in the aftermath of the PPI mis-selling (cf. Ferran 2012 ). Yet the rise of ADR in the field of financial consumer protection poses new challenges in terms of its ability to ensure compliance with consumer protection standards. 83 One of the major limitations of the current EU legal framework is that neither the Consumer Credit Directive nor the Directive on Consumer ADR 87 requires the participation of creditors or credit intermediaries in ADR procedures to be mandatory or the outcome of such procedures to be binding on them. 88 These matters, therefore, remain within the competence of Member States. Given the lack of comprehensive data, it is not entirely clear at present to what extent traders across the EU actually participate in ADR procedures in the financial services sector and accept their outcomes.
Furthermore, the rise of ADR raises concerns in terms of legal certainty. In particular, not all ADR bodies currently operating in the financial services sector are clear and consistent as to the standards they apply when resolving consumer disputes. A good illustration of the problem is provided by the case law of the dispute resolution bodies of the Dutch Financial Services Complaints Institute (Klachteninstituut Financiële Dienstverlening)the Financial Services Complaints Commission (Geschillencommissie Financiële Dienstverlening) and the Commission of Appeal (Commissie van Beroep) in cases concerning consumer credit (Cherednychenko and Meindertsma 2014) . While some cases were resolved based on the contract-related supervision rules and/or relevant industry self-regulation, 89 in other cases the traditional private law duties of care and loyalty played a crucial role, either alone 90 or in combination with the self-regulation. 91 In addition, there are cases in which it is not clear at all what sets of norms were actually applied. 92 Such divergent and contradictory approaches by ADR entities to extra-judicial private enforcement significantly undermine legal certainty for both financial institutions and consumers.
Conclusions and Reflections
In the wake of the global financial crisis, it has been widely recognized that consumer credit lending should be responsible. The major idea behind the concept of responsible lending is that lenders should not act solely in their own interests, but that they should also take into account the consumer borrowers' interests and needs throughout the relationship in order to prevent consumer detriment. Nowadays, more than a decade after the outbreak of the financial crisis, however, lenders still do not always put the consumer borrowers' interests first.
The most imminent irresponsible lending practices in the consumer credit markets across the EU that have caused consumer detriment in the past and are still a source of concern today include (1) the provision of high-cost credit, such as payday loans and credit cards, (2) crossselling, whereby consumer credit products are sold to consumers together with other products, such as payment protection insurance, and (3) peer-to-peer consumer lending (P2PL) which connects consumer lenders to consumer borrowers directly by means of an electronic P2PL platform outside the traditional financial sector. In particular, the growing digitalization of consumer finance poses new risks to consumers by facilitating quick and easy access to credit.
Irresponsible lending in the consumer credit markets is primarily driven by the market failures related to an asymmetry of information between consumers and lenders and the exploitation of consumer behavioural biases by lenders, as well as the regulatory failures to address them. While lenders are best equipped to correct the consumer borrowers' irrational preferences, in practice they often tend to take advantage of them when designing and distributing consumer credit products. Remuneration structures, such as third-party commissions, have considerable potential to misalign incentives between lenders and consumers and lead lenders to exploit consumers' ignorance or biases.
So far, regulatory interventions in the consumer credit markets have not always been able to address these problems and to ensure responsible lending. The regulatory failure in these markets across the EU results first and foremost from the lack of adequate consumer protection standards and enforcement failings at the Member State level. At the same time, close attention is needed to the role of the EU in ensuring such protection, given its harmonization efforts in this area and the large scale of irresponsible lending across the Union in the post-crisis period.
While the 2008 Consumer Credit Directive aims to achieve a high level of consumer protection against irresponsible lending, it is highly questionable whether it is well equipped to realize this objective in an increasingly digital lending environment. Reflecting the information paradigm of consumer protection and the corresponding image of the "average consumer" as a reasonably well-informed, observant, and circumspect actor, this directive fosters increased access to consumer credit and embodies only a limited concept of responsible lending. In particular, the Consumer Credit Directive does not cover small loans for less than EUR 200 and does not impose a clear borrower-focused duty on lenders to assess the consumer's creditworthiness before granting credit. Nor does it provide any substantive safeguards against potentially dangerous features of high-cost credit products, such as excessively high interest rates, unlimited rollovers, or endless possibilities to make only minimum repayments on a credit card. In addition, this directive does not address the problem of irresponsible crossselling and the new risks involved in P2PL.
Given these limitations and despite the efforts of the CJEU to address them through a consumer-friendly interpretation, the Consumer Credit Directive currently in force is likely to remain the "sleeping beauty" that would never wholly awake, like the Unfair Contract Terms Directive once did. Moreover, neither this nor other horizontal EU measures, in particular the Unfair Contract Terms Directive, can make up for major substantive limitations of the Consumer Credit Directive in combating irresponsible lending practices in the high-cost credit markets and unfair cross-selling, as well as the emerging problems in the field of P2PL. Although this directive does not preclude Member States from adopting more protective responsible lending rules, the effectiveness of the current national consumer credit regimes in ensuring responsible lending may differ considerably across the EU, given not only the content of consumer protection standards but also the way in which they are enforced. This situation may create incentives for regulatory arbitrage, whereby credit providers from Member States with strict regulations engage in cross-border activities in countries with weaker regulations.
While the European Commission aims to achieve a deeper and safer single market for consumer credit (European Commission 2017a, para. 2.6), at present, there is no coherent EU policy agenda in terms of addressing consumer overindebtedness. 93 This may result in unjustified differences in the level of consumer protection across different segments of the consumer credit markets. Notably, the Mortgage Credit Directive adopted post-crisis has departed from the access to credit-oriented approach of the Consumer Credit Directive and introduced more protective rules designed to prevent consumer overindebtedness. In particular, this directive provides for a borrower-focused duty of lenders to assess the consumer's creditworthiness and imposes limitations on certain cross-selling practices. One may question, however, to what extent the fundamental differences in the level of consumer protection between the two directives are justified, given that problems of irresponsible lending exist not only in secured but also in unsecured credit markets, particularly those associated with high-cost credit.
In the light of this, the 2019 review of the Consumer Credit Directive should be used as an opportunity to reconsider the current approach to EU consumer credit regulation and the underlying standard of a reasonably well-informed, observant, and circumspect consumer along the lines of the concept of responsible lending. In our view, this concept should inform both the development of consumer credit products and their distribution process, while paying due regard to the principles of subsidiarity and proportionality. In particular, given the market and regulatory failures that have manifested themselves in many Member States, it should be considered whether it is appropriate to include loans below EUR 200 within the scope of the Consumer Credit Directive, to design product governance rules to be observed by lenders when developing consumer credit products, to introduce a clear borrower-focused duty of lenders to assess the consumer's creditworthiness in order to effectively address the risk of a problematic repayment situation, to introduce the lenders' duty to ensure the basic suitability of financial products offered together with credit for consumers or even restrict cross-selling practices involving product tying, and to extend the responsible lending obligations of traditional lenders to P2PL platforms. Further, it must be explored whether the EU regulatory framework for consumer credit could also be strengthened by introducing safeguards against remuneration policies that may incentivize creditors and credit intermediaries not to act in the consumers' best interests, as well as more specific and robust rules to improve public and private enforcement in this field. The role of EBA, which currently has no competence to act under the Consumer Credit Directive, deserves particular attention. This European supervisory authority could play an important role in specifying the meaning of the openended EU rules on responsible lending and ensuring a convergence of respective supervisory practices.
Regulatory experiences in the field of mortgage credit and investment services could be taken on board when operationalizing the concept of responsible lending in the area of consumer credit, with one important caveat. More intrusive consumer/retail investor protection rules which are already applicable in these sectors should not be extended to the consumer credit sector, unless this is justified by the risks for consumers in this very sector and does not impose a disproportionate regulatory burden on small non-bank lenders. After all, excessively strict consumer credit regulation may restrict access to credit and increase the borrowing costs for consumers.
In order to determine what action the EU legislator should take, further interdisciplinary research is needed to shed more light on the indicators and drivers of irresponsible consumer 93 Cf. European Parliament, Resolution of 14 November 2017 on the action plan on retail financial services, P8_TA(2017)0428, para. 25. credit lending, as well as the best practices for addressing the problem, both in relation to standard-setting and enforcement. In particular, given the development from one consumer image to multiple consumer images in EU law, such as the responsible consumer, the confident consumer, and the vulnerable consumer (Micklitz 2016 ), more research is needed into the consumer image(s) in the consumer credit markets. Defining the consumer borrower image(s) is necessary in order to establish the appropriate level of consumer protection in such markets and to further operationalize the concept of responsible lending in the post-crisis lending environment. The impact of the growing digitalization of the consumer credit supply on the consumer and lender behaviour deserves special consideration in this context. The time now seems ripe for striking a different balance between access to credit and consumer protection in EU consumer credit regulation.
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